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Von Abo v President of the Republic of South Africa 2009 (5) SA 345 (CC)  

Constitutional practice-Courts-Supreme Court of Appeal and High Court-Jurisdiction-
Question concerning conduct of President-Where such conduct not amounting to failure 
to fulfil a constitutional obligation, President's conduct susceptible to jurisdiction of 
Supreme Court of Appeal and High Courts-Constitution, ss 167(5) and 172(2)(a). 
Constitutional law-The President-Conduct-Conduct inconsistent with Constitution and 
thus invalid-Whether ensuing court order of invalidity requiring confirmation by 
Constitutional Court-Provision of diplomatic protection at request of citizen whose rights 
violated in and by foreign State-Such forming part of executive function of government-
Inappropriate to attribute such conduct to President for no reason other than that 
President is head of national executive-Failure to provide diplomatic protection not 
presidential conduct, and order to that effect not requiring confirmation by Constitutional 
Court-Constitution, s 172(2)(a).  

National Tertiary Retirement Fund v Registrar of Pension Funds 2009 (5) SA 366 
(SCA)  

Pension-Pension fund-Rules-Amendment-Validity-Reduction of minimum benefits 
payable upon retirement-Reduction affecting minimum benefits payable upon cessation 
of membership prior to retirement-Payment of minimum benefits made conditional upon 
payment into fund by employer-Amendment not inconsistent with provisions of Act 
regulating minimum benefits and reduction of benefits-If amendment of rules to reduce 
or delete benefits not inconsistent with Pension Funds Act, also not inconsistent with 
Act to retain benefits but to make them conditional on funding from employer-Pension 
Funds Act 24 of 1956, ss 14A and 37A. 
Pension-Pension fund-Rules-Amendment-Approval by registrar-Discretion-Registrar 
not given broad and equitable discretion but obliged to register amendment if consistent 
with Pension Funds Act and satisfied that financially sound-Pension Funds Act 24 of 
1956, s 12(1)(b). 

Neethling and Another v Oosthuizen 2009 (5) SA 376 (WCC)  



Negligence-What constitutes-Harm caused by driving of unroadworthy vehicle-Motorist 
driving on gravel road with broken and disabled power steering-Burst tyre resulting in 
loss of control and crash-Passengers injured-Defendant having had opportunity of 
repairing vehicle but instead having continued journey-Defendant aware of inherent and 
potential dangers of conduct-Defendant negligent and liable. 

Road Accident Fund v Mehlomakulu 2009 (5) SA 390 (E)  

Delict-Negligence-Proof-Res ipsa loquitur-Application of maxim-Not of general 
application-Not to be extended to kind of occurrence to which not intended to apply-May 
apply where cause of damage is unknown, but fact of occurrence giving rise to damage, 
without more, compels inference that it would probably not have happened without 
negligence on part of defendant-Maxim may not be invoked merely because vehicles 
collide with one another on national road-May, however, be invoked where vehicles 
which have collided on national road create obstruction in roadway which is allowed to 
remain there. 

Ndlovu v Mokoena and Others 2009 (5) SA 400 (GNP)  

Customary law-Marriage-Validity-Lobolo-Requirements for valid customary marriage 
are (1) consensual agreement between two family groups as to two individuals who are 
to be married and lobolo to be paid; and (2) transfer of bride by her family group to 
family of the man-Payment of lobolo merely one of essential requirements and not 
sufficient in absence of other essential requirements-Lobolo partly paid but woman not 
delivered or living with deceased-No valid customary marriage concluded. 

Prinsloo v Road Accident Fund 2009 (5) SA 406 (SE)  

Evidence-Expert evidence-Evaluation-Claim for damages for bodily injuries-Loss of 
future earning capacity-Expert giving evidence as to plaintiff's pre- and post-morbid 
earning capacity-Court to be satisfied that expert's opinion founded in logical reasoning-
Expert disregarding equity considerations applicable to plaintiff's prospects for 
promotion-Such disregard for highly relevant considerations illogical-Court rejecting 
expert opinion. 

Family Advocate, Cape Town, and Another v EM 2009 (5) SA 420 (C)  

Minor-Abduction-International abduction-Application for return of unlawfully removed or 
retained child-Defences-Acquiescence-Delay in launching process-Process for return of 
child launched four months after removal, after taking legal advice-Delay not inordinate 
and not amounting to acquiescence-Court obliged to order return of child-Hague 
Convention on Civil Aspects of International Child Abduction (1980) as incorporated into 
South African law in terms of Schedule to Hague Convention on Civil Aspects of 
International Child Abduction Act 72 of 1996, art 13(a). 
Minor-Abduction-International abduction-Application for return of unlawfully removed or 
retained child-Defences-Acquiescence-Consent-Mother removing child from United 



Kingdom to South Africa-Child subsequently visiting father in UK with grandmother-
When grandmother encountering difficulties at passport control points en route to UK, 
father writing letter to facilitate safe passage of child and grandmother back to South 
Africa-Letter not amounting to consent-Hague Convention on Civil Aspects of 
International Child Abduction (1980) as incorporated into South African law in terms of 
Schedule to Hague Convention on Civil Aspects of International Child Abduction Act 72 
of 1996, art 13(a). 

  

 

Jacobs and Others v Baumann NO and others 2009 (5) SA 432 (SCA)  

Practice-Pleadings-Summons-Amendment-Substitution of one person for another as 
plaintiff in representative capacity-Executor of foreign deceased estate cited as plaintiff-
Appointment withdrawn and another person appointed in his stead as executor-First 
appointment procedurally unlawful, but would stand until set aside-Any steps taken by 
first executor until withdrawal of his appointment not unlawful-Summons issued in his 
name on behalf of deceased estate not a nullity-Permissible to amend summons by 
substituting second executor for first executor-New party not thereby introduced. 

Fizik Investments (Pty) Ltd t/a Umkhombe Security Services v Nelson Mandela 
Metropolitan University 2009 (5) SA 441 (SE)  

Practice-Applications and motions-Review-Record of proceedings sought to be 
reviewed-Application to compel furnishing-Respondent resisting application on ground 
that review application having become settled and issues having become moot-
Concession of relief and settlement of claims not being possible until applicant having 
had sight of and considered contents of record-Main application not having become 
settled and issues not having become moot-Application granted-Uniform Rules of Court, 
rule 53. 

Carter v Haworth 2009 (5) SA 446 (SCA)  

Practice-Judgment and orders-Whether judgment final and appealable-High Court 
'allowing damages' and other relief, and determining that certain factual findings to be 
referred to actuary to facilitate calculation of item of damage, thereafter to be referred 
back to court-Court not having finally disposed of issues and not having made order-
Judgment not appealable. 

 McCreath v Wolmarans NO and Others 2009 (5) SA 451 (ECG)  

Execution-Sale in execution-Immovable property-Cancellation of on grounds of iustus 
error-Conditions of sale providing that if execution creditor's attorney or sheriff 
committed 'bona fide error in respect of the execution of the court rules', sale could be 



cancelled forthwith-Conditions of sale and court rules providing that property to be sold 
by sheriff to highest bidder without reserve-But letter of instructions from execution 
creditor's attorneys to local attorney representing them at sale in execution stipulating 
reserve price-Property sold to applicant for price much lower than reserve price-Local 
attorney's error not one 'in respect of the execution of the court rules'-Nor was error a 
iustus error entitling execution creditor to cancel sale in execution-Uniform Rules of 
Court, rule 46(12). 

 Skorbinski v Bezuidenhout t/a DB Transport 2009 (5) SA 461 (ECP)  

Labour law-Workmen's compensation-Claim against employer-Such claims precluded 
by statute-Fact that claim founded in delict not nullifying exclusion of claim-
Compensation for Occupational Injuries and Diseases Act 130 of 1993, s 35(1). 

  

LB v YD 2009 (5) SA 463 (T)  

Minor-Disputed paternity-Evidence-Blood tests-On minor child and mother-Court, as 
upper guardian and in exercise of inherent power, can authorise such tests-Best 
interests of child paramount, but not only, consideration-Rights to privacy and dignity 
yielding to need for truth in proper administration of justice, when reasonable and 
justifiable. 

 

YD v LB (A) 2009 (5) SA 479 (GNP)  

Minor-Disputed paternity-Evidence-Blood or DNA test-Application for order that mother 
and child submit to DNA test-Presumption in s 36 of Children's Act 38 of 2005 and 
adverse inference that may be permitted in terms of s 37 not sufficient to defeat need 
for DNA test-That presumption arising only in proceedings where it is necessary that 
particular person the father of child born out of wedlock-Where child born during 
subsistence of marriage between mother and person other than applicant, commonlaw 
presumption pater est quem nuptiae demonstrant applicable-Presumption in s 36 then 
not applicable. 

Simelane v Minister of Justice and Constitutional Development 2009 (5) SA 485 
(C)  

Truth and Reconciliation Commission-Amnesty-Application for amnesty-Granting-
Person granted indemnity from prosecution-Court cannot declare that by virtue thereof 
such person is to be granted amnesty-Effect of indemnity can never amount to 
amnesty-Promotion of National Unity and Reconciliation Act 34 of 1995. 



 
Grobler v Oosthuizen 2009 (5) SA 500 (SCA) 

 Cession-Cession in securitatem debiti-Effect-Rights of cedent-Secured debt void-
Cedent retaining dominium or 'reversionary interest' in claim-Since principal debt invalid, 
ceded claim automatically reverting to cedent-Re-cession not required-Plea based on 
extinctive prescription of cedent's claim for re-cession dismissed. 
 

Corrans v MEC for the Department of Sport, Recreation, Arts and Culture, Eastern 
Cape, and Others 2009 (5) SA 512 (ECG)  

National monuments-Buildings of historical interest-Alteration or demolition-Building 
older than 60 years-Application to Provincial Heritage Resources Authority for 
demolition or alteration permit-Grant of conditional permit contested-Review on ground 
that decision incorrect-Court to defer to policy decisions and findings of fact by decision-
making body, particularly where, as in present case, decision consonant with overall 
scheme of Act-Application dismissed-National Heritage Resources Act 25 of 1999, s 
34(1). 
 

Clarke and Others v Semenya NO and Others 2009 (5) SA 522 (W)  

Arbitration-Award-Costs-Review of arbitrator's costs order-Arbitrator awarding costs to 
substantially unsuccessful party in absence of special circumstances-Arbitrator, though 
of principle that costs should follow result, wrongly assessing success-Failing to apply 
his mind-Award set aside and question of costs remitted for reconsideration. 
Arbitration-Award-Costs-Review of arbitrator's costs order-Arbitrator refusing to make 
costs order in favour of successful applicant on basis that successful applicant having 
same legal representative as unsuccessful applicants-Refusal based on wrong principle 
resulting in failure to exercise discretion-Award set aside and question of costs remitted 
for reconsideration. 

Replication Technology Group and Others v Gallo Africa Ltd 2009 (5) SA 531 
(GSJ)  

Arbitration-Arbitration agreement-Naturalia-Whether including English law concept of 
'implied undertaking' of confidentiality by party to whom discovery has been made not to 
use documents disclosed in other proceedings-Applicants in contempt proceedings 
seeking to rely on documents disclosed by respondent in arbitration proceedings 
between parties-Semble: Even if 'implied undertaking' forming part of South African law, 
facts falling within two of recognised exceptions to rule-Accordingly, documents 
disclosed in arbitration proceedings being admissible in contempt proceedings. 
Discovery and inspection-Confidential documents-Court has discretion to place 
limitations on litigants' right of inspection and copying-Circumstances in which 
discovered documents may be used in other proceedings-English practice of 'implied 



undertaking' discussed. 
Discovery and inspection-Discovery-Documents-Use of discovered documents in 
other proceedings-Applicants in contempt proceedings seeking to rely on documents 
disclosed by respondent in arbitration proceedings between parties-Whether naturalia of 
arbitration agreement including English law 'implied undertaking' of confidentiality by 
party to whom discovery has been made not to use documents disclosed in other 
proceedings-Semble: Even if 'implied undertaking' forming part of South African law, 
facts falling within two of recognised exceptions to rule-Accordingly, documents 
disclosed in arbitration proceedings being admissible in contempt proceedings. 

Petric Construction CC t/a AB Construction v Toasty Trading t/a Furstenburg 
Property Development and Others 2009 (5) SA 550 (ECG)  

Engineering and construction law-Building contract-Construction guarantee-
Payment-Contractor, as non-party to guarantee, not entitled to restrain payment of 
guarantee pending resolution of dispute relating to contract-Developer entitled to 
payment upon compliance with provisions of guarantee. 

Standard Bank of South Africa Ltd v The Master of the High Court and Others 
2009 (5) SA 13 (E)  

Credit agreement-Consumer credit agreement-Judicial debt enforcement by credit 
provider-Preliminary proceedings-Notice of default-Absence-Effect-Claim for summary 
judgment-Whether absence of notice constituting bona fide defence to claim so as to 
defeat application for summary judgment-National Credit Act 34 of 2005, s 129(1)(b). 
Mortgage-Mortgage bond-Validity-Land claim filed against property-Claim having no 
effect on validity of ownership or bond. 
Practice-Judgments and orders-Summary judgment-When to be 
granted-Claim for summary judgment based on mortgage bond-Respondent filing series 
of replying affidavits relating to agreement between himself and applicant's attorney and 
also relating to sale of mortgaged property to government following land claim against 
property-Summons irregular due to non-compliance with mandatory requirements for 
judicial debt enforcement set out in National Credit Act-Application for summary 
judgment refused-National Credit Act 34 of 2005, s 129(1)(b). 

City of Tshwane v Gani and Others 2009 (5) SA 563 (T)  

Interdict-To restrain unlawful occupation of and trading on city property-Respondents 
guilty of blatant acts of property piracy-Court obliged to set its face against actions and 
to aid local authority in fulfilling its duties-Application for interdict granted-Application by 
trade union representing respondents' employees to intervene in proceedings 
dismissed-Employees having no rights against applicant local authority-Their possible 
loss of employment to be addressed in appropriate Labour Court. 
Practice-Parties-Intervention by third party-Local authority applying for interdict 
prohibiting respondents from unlawfully occupying and trading on its property-
Respondents blatantly and brazenly transgressing law-Application by trade union 



representing respondents' employees to intervene in proceedings dismissed-Employees 
having no rights against applicant local authority-Their possible loss of employment to 
be addressed in appropriate Labour Court. 

Hassam v Jacobs NO and Others 2009 (5) SA 572 (CC)  

Administration of estates-Intestate succession-Heirs-Widows in polygynous Muslim 
marriages-Exclusion from protection of s 1 of Intestate Succession Act 81 of 1987 
unconstitutional-Words 'or spouses' to be read in after word 'spouse' in s 1 of Act-
Declaration of invalidity of s 1 confirmed-Form of order prescribing how s 1 to be 
implemented set out. 

Loghdey v Advanced Parking Solutions CC and Others 2009 (5) SA 596 (C)  

Local authority-Tenders-Award-Appeal-Provision that, once right accrued as result of 
award, decision cannot be reversed on appeal if reversal to detriment of right initially 
granted-Rights accruing to successful tenderer when tender awarded and contract 
concluded without imposition of conditions or suspension of operation of decision-In 
such circumstances appeal rendered nugatory-Unsuccessful tenderer having no right of 
appeal-Local Government: Municipal Systems Act 32 of 2000, s 62(3). 

 

Silvercraft Helicopters (Switzerland) Ltd and Another v Zonnekus Mansions (Pty) 
Ltd, and Two Other Cases 2009 (5) SA 602 (C) 

Practice-Security for costs-Plaintiff a peregrinus-Defendant applying for security for 
costs-Claim in reconvention-Defendant being entitled, in exercise of court's discretion, 
to security for value and costs of claim in reconvention-In exercise of discretion, court to 
have regard to particular circumstances of case and considerations of equity and 
fairness to both parties-Court ordering security for full amount of claim in reconvention 
only in exceptional circumstances-On facts, no exceptional circumstances existing-
Court ordering security for less than full amount of claims in reconvention. 
Practice-Security for costs-Plaintiff a peregrinus-Defendant applying for security for 
costs-Contempt proceedings-Mere fact that proceedings being for contempt of court not 
absolving plaintiff of obligation to furnish security-Court ordering furnishing of security. 

Bitou Local Municipality v Timber Two Processors CC and Another 2009 (5) SA 
618 (C)  

Interdict-Final interdict-Suspension-Court's discretion-Interdicted conduct amounting to 
crime-Court divested of established discretion to suspend in exceptional circumstances 
operation of interdict (except possibly where respondent's conduct de minimis). 
Township-Town planning and zoning schemes-Use of property in contravention of 
zoning scheme-Interdiction-Suspension of final interdict-Court's discretion-Use 



amounting to criminal conduct-Transgressions not de minimis-Court having no 
discretion to suspend operation of final interdict 

Nick's Fishmonger Holdings (Pty) Ltd and Another v Fish Diner In Bryanston CC 
and Others 2009 (5) SA 629 (W)  

Practice-Applications and motions-Affidavits-Additional affidavits and evidence-After 
argument and reservation of judgment-Court's discretion-Applicants seeking to adduce 
in evidence video recording via replying affidavit-Existence of recording not previously 
disclosed on suspicion that respondents' deponents would lie in answering affidavit-
Applicants wanting to proffer recording once answering affidavits filed and suspicion 
confirmed-Court declining to condone ambush tactics-Application dismissed 
Intellectual property-Trademark-Infringement-First applicant's registered trademark a 
common English word with 'the' affixed-Respondents' use of such word together with 
word indicating trading location not amounting to infringement-Trade Marks Act 194 of 
1993, s 34(1)(a). 
Trade and competition-Passing off-Respondents' restaurant business using similar 
signage to first applicant's franchise-Such amounting to passing off of first respondent's 
business as part of first applicant's franchise. 

Offit Enterprises (Pty) Ltd and Another v Coega Development Corp (Pty) Ltd and 
Others 2009 (5) SA 661 (SE) 

Administrative law-Administrative action-Invalidity-Consequences-Until invalid 
administrative action set aside by court in proceedings for judicial review, it exists in fact 
and has legal consequences that cannot simply be overlooked. 
Administrative law-Decision of functionary-Collateral challenge to validity of decision-
Collateral challenge to validity of decision misplaced in proceedings for declaratory 
relief, since alleged unlawful decision remaining valid until set aside. 
Court-High Court-Powers-Power to determine existing, future or contingent right or 
obligation-Factors to be taken into account-Existence of dispute between parties-In 
application for certain declaratory relief, there being no dispute between applicants and 
any of respondents-Application dismissed-Supreme Court Act 59 of 1959, s 19(1)(a)(iii). 
Expropriation-Mandamus-Application for order directing Minister to initiate lawful 
expropriation process within specified period of time-Mandamus incompetent as 
offending against separation of powers-Application dismissed. 
Expropriation-Public purposes-Minister entitled to expropriate land if expropriation for 
public purpose or in public interest, even if third party may benefit from expropriation-
Expropriation of land for purposes of advancing Industrial Development Zone lawful, 
even if benefiting third party-Expropriation Act 63 of 1975, s 2(1) read with s 25(2) of 
Constitution. 



SA CRIMINAL LAW REPORTS OCTOBER 2009 

 

Director of Public Prosecutions, KwaZulu-Natal v Ngcobo and Others 2009 (2) 
SACR 361 (SCA) 

Sentence-Prescribed sentences-Minimum sentences-Criminal Law Amendment Act 
105 of 1997, s 51-Substantial and compelling circumstances justifying imposition of 
sentence less than prescribed minimum-Reiterated that departure from prescribed 
minimum sentence justified if injustice would result from such prescribed minimum-
Need not be 'a shocking injustice'. 
Sentence-Imposition of-Factors to be taken into account-Rehabilitation-Shorter 
sentence not always having greater rehabilitative effect-Rehabilitation but one of factors 
to be considered-Other factors such as nature of offence related to personality of 
offender, justifiable expectations of community and effect of sentence on both offender 
and society also to be considered-Essential question is whether sentence imposed is in 
circumstances just. 
Murder-Sentence-Murder committed with brutality and savagery-Courts expected to 
send out clear message that such behaviour will be met with full force and effect of law. 

Mazibuko and Another v National Director of Public Prosecutions 2009 (2) SACR 
368 (SCA)  

Search and seizure-Forfeiture order in terms of ch 6 of Prevention of Organised Crime 
Act 121 of 1998-Exclusion of interests in property in terms of s 52 of Act-Forfeiture order 
for farm owned by appellants married in community of property-First appellant's 
application for exclusion of his interest refused-Second appellant's application for 
exclusion of her interest successful-Appellants' interests in the property not capable of 
separation-Rights of spouses married in community of property not divisible-Order 
excising portion of indivisible rights incompetent-Order of division of proceeds of 
property, once sold, competent-Section allowing interest to be excluded from 'operation 
of the [forfeiture order]'-Forfeiture order vesting property in State, as well as triggering 
authority of curator bonis to alienate property, requiring deposit of proceeds into 
Criminal Asset Recovery Account, and entitling State to retain proceeds-Within power of 
court to exclude interest of party from any stage of order's operation. 

 National Director of Public Prosecutions v Braun and Another 2009 (2) SACR 390 
(WCC)  

Prevention of crime-Forfeiture order-Application for in terms of s 48 of Prevention of 
Organised Crime Act 121 of 1998-Whether property concerned 'instrumentality of 
offence'-Sexual offences involving minors-Ordinary family home-Offences committed 
there and in numerous other places-Necessary to consider overall impression created 
by various uses of property-Property having little or no connection with first respondent's 



extensive sexual offences involving young girls-Accordingly, property not an 
instrumentality-Application dismissed. 

 S v Nkawu 2009 (2) SACR 402 (ECG)  

Sentence-Prescribed sentences-Minimum sentences-For rape-Criminal Law 
Amendment Act 105 of 1997, s 51-Substantial and compelling circumstances justifying 
imposition of sentence less than prescribed minimum-Provision in s 51(3)(aA)(ii) that 'an 
apparent lack of physical injury to the complainant' not to be regarded as such 
substantial and compelling circumstance-If s 51(3)(aA)(ii) interpreted literally, it would 
be unconstitutional as infringing right to fair trial-But section can be interpreted in way 
that would render it constitutional by interpreting it to mean that any one of factors 
mentioned in s 51(3)(aA) on its own may not be regarded as a substantial and 
compelling circumstance, but that each one may be considered with other factors 
cumulatively to amount to substantial and compelling circumstances. 

 S v Zenzile 2009 (2) SACR 407 (WCC)  

Fundamental rights-Right to a fair trial-Constitution of the Republic of South Africa, 
1996, s 35(3)-Right to a fair trial including sentencing proceedings-Determination of 
whether proceedings in accordance with justice only possible on basis of proper, or 
properly reconstructed, record of proceedings-Accuracy of record of paramount 
importance-Reconstruction of record part of trial process-Accused entitled to participate 
in reconstruction-Fact that reconstruction taking place entirely in magistrate's chambers 
negating right of accused to public trial before ordinary court and right to be present 
when being tried-Right to fair trial significantly compromised. 
Trial-Record-Record lost, destroyed or incomplete-Procedure to be followed in 
reconstruction-Reconstruction of record part of trial process-Accused, legal 
representative and prosecutor all to be informed of need for reconstruction-Parties to 
assemble in open court to undertake reconstruction-Purpose of assembly to be placed 
on record-Parties to express views as to accuracy of each aspect of reconstruction 
before transcription in normal manner. 

Sex Worker Education and Advocacy Task Force v Minister of Safety and Security 
and Others 2009 (2) SACR 417 (WCC)  

 

Arrest-Law relating to arrest-Purpose of arrest must be to bring suspect before court to 
face prosecution-Peace officers arresting sex workers while knowing with high degree 
of probability that no prosecution likely to follow-Irrelevant whether such peace officers 
wishing to see arrestees prosecuted-Arrests carried out in knowledge that prosecutions 
highly unlikely, unlawful. 
Fundamental rights-Right to dignity and right to freedom-Constitution of the Republic 
of South Africa, 1996, ss 10 & 12-Peace officers arresting 'outdoor' sex workers while 
knowing with high degree of certainty that no prosecutions likely to follow-Such arrests 



unlawful since purpose of arrest must be to bring arrestee before court to face 
prosecution-Police using such arrests as form of social control against public 
manifestations of sex work-Rights of such sex workers to dignity and freedom infringed-
Interdictory relief granted. 

 S v Mabuza and Others 2009 (2) SACR 435 (SCA)  

Trial-The accused-Rights of-Requirement that accused be informed of his/her rights-
Trial might be unfair if accused not informed of rights-Failure to record fact that accused 
was so informed, verbatim or otherwise, not by itself rendering trial unfair. 
Sentence-Prescribed sentence-Minimum sentences-Imposition of in terms of Criminal 
Law Amendment Act 105 of 1997-'Substantial and compelling circumstances'-
Youthfulness-Legislature intending that, in respect of juveniles who have attained age of 
18, youthfulness no longer per se a mitigating factor-Although no longer per se a 
substantial and compelling factor, it often might well be so, particularly when other 
factors present-Must be taken into account when discharging sentencing function, 
especially when considering life imprisonment-Youthful offenders not to be denied 
human dignity of being considered capable of redemption. 

 S v Mngoma 2009 (2) SACR 447 (E)  

Appeal-Leave to appeal-From High Court-Prosecution appealing against sentence in 
terms of s 316B of Criminal Procedure Act 51 of 1977-Leave to appeal to full bench 
granted-Full bench upholding appeal-This irregular, since s 316B stipulating such 
appeal lying only to Supreme Court of Appeal-Full bench remitting matter to trial court 
for disposal of appeal application afresh. 

 S v Rowand and Another 2009 (2) SACR 450 (W)  

Trial-Pre-trial disclosure to be made at time when accused acquainted with charge, or 
immediately thereafter-Certainly before beginning of trial-Depending on circumstances 
of each case, accused entitled to all documents in State's possession-Question of 
relevance not a consideration at this stage of proceedings-State not to deny accused 
person access to information in its possession simply by leaving it out of docket-These 
principles relating as much to other documents as to actual witness statements. 
Trial-The prosecution-Position of in respect of the information in the possession of the 
State-State not to redefine itself and differentiate between 'the State' and 'the 
prosecution'-'The State' a wide concept comprising all its organs, including prosecuting 
authority-Important documents in possession of State ought to form part of docket, and 
to be disclosed, particularly when directly called for-These principles relating as much to 
other documents as to actual witness statements 
Fundamental rights-Right to fair trial-Right of access to contents of police docket prior to 
trial-Right not applicable only to that which prosecution electing to make part of docket-
Not up to State to decide what was, and was not, relevant to defence case-State not to 
deny accused person access to information in its possession simply by leaving it out of 
docket-State not to redefine itself and differentiate between 'the State' and 'the 



prosecution'-'The State' a wide concept comprising all its organs, including prosecuting 
authority-Important documents in possession of State ought to form part of docket, and 
to be disclosed, particularly when directly called for-These principles relating as much to 
other documents as to actual witness statements. 

S v Schoeman 2009 (2) SACR 459 (W)  

Appeal-Record-Voluminous record-Steps to be taken by parties and legal practitioners 
to limit record to those portions relevant to the appeal. 
Appeal-Leave to appeal-Reasonable prospect of success on conviction but not on 
sentence-Effect on sentence if appeal against conviction successful or partially 
successful-Suggested form of order set out when leave to appeal granted. 

Snyders v Louw 2009 (2) SACR 463 (C) 

General principles of liability-Defences-Private defence-What constitutes-Deceased 
tampering with respondent's wife's vehicle-Scuffle ensuing between deceased, on one 
hand, and respondent, and respondent's visitor, on other-Respondent fetching firearm 
to frighten deceased from property-Deceased approaching respondent aggressively-
Respondent warning deceased verbally and firing warning shot into grass-Deceased 
continuing to approach aggressively-When respondent seeing what appeared to be 
knife in deceased's raised left hand, deceased all while approaching respondent 
aggressively, respondent shooting and killing him-Respondent's actions reasonable in 
circumstances-Action dismissed. 



 ALL SA Law Reports October (1) 2009 

 Manong v Department of Roads & Transport, Eastern Cape Province [2009] 4 ALL 
SA 1 SCA 

 
Jurisdiction – High Court sitting as an equality court not a High Court ─ extent of 

jurisdiction of equality court to grant relief in respect of administrative 
action allegedly invalid on the grounds that it amounted to unfair 
discrimination. 

Company-representation by director-need leave from court 
 
The SCA dismissed an appeal by Manong and Associates (Pty) Ltd (the Company). The 
matter had commenced in the words of the SCA 'as a somewhat ambitious application 
in terms of The Promotion of Equality and Prevention of Unfair Discrimination Act 4 of 
2000 (the Equality Act) to the Equality Court (Transvaal Provincial Division)‟.  In it, the 
Company, a national company specialising in civil, structural and development 
engineering, sought against the Minister of Public Works and the Director General, 
Department of Public Works an interim interdict preventing them from implementing 
their Professional Services Supplier Register (the register) including its key principles.  
The application was dismissed with costs in the court below by Botha J. 

The National Department of Public Works (the DPW), which has been described as the 
largest employer of consultants in the built environment, operated a roster system for 
the procurement of professional service providers for its projects. The aim of that policy, 
which was introduced in May 2001, was to ensure a fairer distribution of work by 
targeting historically disadvantaged firms and individuals and affording them preferential 
treatment through accelerated appointments to departmental tenders. During March 
2008, the DPW sought to replace that policy with a new Professional Services Supplier 
Register (the register). Disgruntled at the DPW's decision to discard the roster system in 
favour of the new register, the Company launched an application for an interdict in the 
Equality Court.  

In the view of the SCA, the Company had to fail at the first hurdle for the grant of an 
interdict – namely a prima facie right. According to the SCA, in order to succeed the 
Company had to establish prima facie that the mere implementation of the new policy 
by the DPW would in and of itself have resulted in a discriminatory practice to the 
Company and other similarly placed historically disadvantaged firms and individuals.  
That proposition, according to the SCA, was wholly untenable, because the DPW's 
explanation that the roster system had to be discarded in favour of the new register to 
ensure compliance with the relevant statutory framework was not and could not have 
been gainsaid by the Company.  It followed therefore that the appeal had to fail and it 
was dismissed with costs. 

In the course of doing so, the SCA was also called upon to first consider whether Mr  
Manong, the managing director of the company, who had signed the heads of argument 
on behalf of the company and who had purported to represent it before the SCA, had 
what is described as a right of audience on behalf of the Company before it. After 



considering the historical rationale for the rule that a company cannot conduct a case 
before it except by the appearance of counsel on its behalf, the SCA concluded that 
cases will arise where the administration of justice may require some relaxation of that 
general rule. It accordingly held that superior courts have a residual discretion in a 
matter such as that, arising from their inherent power to regulate their own proceedings. 
Such a discretionary power was in the opinion of the SCA consistent with the 
Constitution. The SCA emphasised that discretionary audience should be regarded as a 
reserve or occasional expedient, for, given the increasing complexity of litigation, the 
rule may well be required as strongly today as it ever was and furthermore there may 
well be circumstances when an unqualified and inexperienced person may do more 
harm than good to the corporate litigant that he purports to assist. The SCA refrained 
from formulating a test for the exercise of the Court's inherent power as it believed that 
such cases could confidently be left to the good sense of the judges concerned. It did 
however hold that it would be necessary in each such instance that leave first be sought 
by way of a properly motivated, timeously lodged formal application showing good 
cause why in that particular case the rule prohibiting non-professional representation 
should be relaxed. 

 

Mathenjwa N O & others v Magudu Game Company (Pty) Ltd [2009] 4 ALL SA 15 
SCA 

 
Property-ownership-transfer-wild animals 
 
The Supreme Court of Appeal dismissed an appeal against a finding of the 
Pietermaritzburg High Court that animals on a game reserve, enclosed by electrified 
game fencing, belonged to the respondent game company.  

In 1995 the owners of a number of farms in the Magudu area, Vryheid, in KwaZulu Natal 
had formed a reserve on their farms and constituted the respondent company to 
manage the reserve and the game. In 2001 they had been joined by a neighbouring 
landowner, Mr Bouwer, who had entered into various contracts in terms of which he 
gave control of the game on his farms to the game company. The fences between the 
farms were all taken down and the game roamed freely on the land forming the reserve. 
The game company, the high court held, had acquired ownership of the game through a 
number of ways: barter, sale, the birth of progeny and capture. 

Some of the Bouwer land subsequently formed the subject of a claim for the restitution 
of land, and was purchased from Bouwer by the Regional Land Claims Commissioner 
and transferred to a community trust. The appellants were all trustees of the trust. They 
attempted to prevent employees of the game company from gaining access to their land 
and from hunting or in any way dealing with the game on the trust land. The game 
company accordingly sought an order that it was the owner of all game on the trust 
property, and that it was entitled to enter the property to recover its game. (The trust 
had conceded that some species which did not occur naturally in the area could be 
removed.) The high court found that the game company remained owner of the game 
despite the fact that the trust land was excluded from the reserve. 



The principal issue before the high court was whether the game company had acquired 
the game originally on the Bouwer farms that were transferred to the trust. It was argued 
by the trust that Bouwer had not transferred ownership of the game on his property to 
the game company, but merely handed the control and management of the animals to 
it. It was also argued that since the game company did not have actual control of the 
game because the reserve was very large, the animals had reverted to a state where 
they were free – unowned by anyone. The common law principle is that wild animals 
belong to no one unless captured and kept under the owner‟s control. 

The SCA confirmed the high court‟s finding that the game company had acquired 
ownership and kept control of the game within the reserve. Although the game roamed 
freely it could not escape the reserve and was in effect controlled by the game 
company. The trust was not therefore entitled to prevent access by the game company 
to its land to capture the game, and was obliged to allow the game company to recover 
it. Accordingly, the appeal was dismissed. 

MIA v THE STATE [2009] 4 ALL SA 33 SCA 
 
Fraud-sentence-appeal against 
 

The SCA set aside the effective sentence of 20 years' imprisonment imposed upon 
Mr.Mia and replaced it with a sentence of 15 years' imprisonment.  Mr Mia was 
convicted by the Pretoria Regional Court during May 2004 on two charges of fraud.  The 
facts giving rise to the conviction were, broadly stated, the following:  During 2001, a 
complete cheque book for the account of Vodacom Service Providers Company (Pty) 
Ltd – Creditors was stolen.  Two cheques from that cheque book to the total value of R 
5,72million were deposited into a bank account operated by Mr Mia.  He admitted that 
he had unlawfully, falsely and with the intention to defraud, held out that the cheques 
were good and valid cheques and that he had thereby induced the bank to act to its 
prejudice by crediting his bank account with the value of those cheques.  

The trial court concluded that were no substantial and compelling circumstances 
present.  It accordingly found itself unable to depart from the minimum sentencing 
legislation that prescribed 15 years' imprisonment for an offence of that kind.  He was 
thus sentenced to 15 years‟ imprisonment on each charge – 10 years of which on the 
second charge was ordered to run concurrently with the first. An appeal to the Pretoria 
High Court against sentence proved unsuccessful.  According to the SCA, given the 
paucity of information adduced by Mr Mia as to the circumstances surrounding the 
criminal enterprise and his own role in it, as also the staggering amounts involved, 
neither the trial court nor the High Court could be faulted in finding that there were no 
substantial and compelling circumstances present.  The SCA held that the two offences 
although distinctly separate were closely related and were in reality the execution of the 
same broad criminal transaction.  It followed, that the second term of imprisonment of 
15 years should have been ordered to run concurrently in its entirety with the first.  The 
SCA concluded that the cumulative effect of the sentence imposed by the trial court was 
manifestly severe and that interference in the sentence was competent and warranted.  



In the result it set aside the effective sentence of 20 years' imprisonment and replaced it 
with a sentence of 15 years' imprisonment. 

Minister of Safety and Security v Tyulu [2009] 4 ALL SA 38 SCA 
 
Unlawful arrest and detention – s 40(1)(a) and (f) – Criminal Procedure Act 51 of 1977 – 
whether the appellant had adduced sufficient evidence to justify the respondent‟s arrest 
and detention – The appropriate quantum of damages in respect of respondent‟s arrest 
and detention – Award reduced on appeal. 

The respondent (Mr Tyulu) instituted an action against the appellant in the Cape of 
Good Hope Provincial Division, claiming damages in the sum of R400 000 for unlawful 
arrest and detention. The High Court awarded him damages in the total amount of 
R280 000. On appeal, the Full Bench overturned the court a quo‟s finding on the merits 
regarding the second arrest and detention. Concerning the first arrest, the Full Bench 
confirmed the judgment on the merits but reduced the amount of damages to R50 000. 
This appeal, which is by special leave of this Court, is against the judgment of the Full 
Bench.  On appeal the amount was again reduced to R15 000.00!! And....The appellant 
was ordered to pay the costs of appeal, including the costs occasioned by the 
employment of two counsel. 

ST PAUL INSURANCE CO SA LTD v EAGLE INK SYSTEMS (CAPE) (PTY) LTD   
[2009] 4 ALL SA 46 SCA 

 
Insurance law-indemnity 
 
The respondent, Eagle Ink, supplied ink to Nampak Polyfoil for printing on plastic bags 
destined for WalMart in the USA. It was a term of the contract that the ink should be free 
from heavy metals, including lead. An employee of Eagle Ink negligently mixed ink 
containing lead with the lead-free ink supplied for the plastic bags, and the plastic bags 
were rejected. Eagle Ink claimed against the appellant, St Paul Insurance Company, 
under the insurance policy issued to it by the appellant. The claim succeeded in the 
Cape High Court. But the Supreme Court of Appeal upheld the insurance company's 
appeal and found that the ink was 'contaminated' as contemplated in a clause of the 
policy which excluded liability in such an event. 

Van der Westhuizen v S [2009] 4 ALL SA 51 SCA  

Civil/criminal procedure-condonation-appeal against refusal of condonation 

The Supreme Court of Appeal refused an appellant the opportunity to pursue an appeal 
from the magistrate‟s court in the high court. The appellant was convicted of fraud in the 
magistrate‟s court. It was found that he defrauded his employer, Dunlop Tyres (Pty) Ltd. 
He allowed individuals and private businesses to make purchases on an unauthorised 
account with Dunlop at a 45% discount usually allowed government departments whilst 
they were not entitled to purchase directly from Dunlop at all. He was sentenced to five 
years‟ imprisonment in terms of s 276(1)(i) of the Criminal Procedure Act, which implies 
that he has to serve a minimum of 10 months‟ imprisonment whereafter the 



Commissioner of Correctional Services may, in his discretion, place him under 
correctional supervision. Early in December 2002, just after his conviction and 
sentence, the appellant instructed his attorney to lodge an appeal on his behalf and 
undertook to contact his attorney in regard to the appeal after the holiday season. 
However, he did not do so. 

His attorney did file a notice of appeal on his behalf but thereafter received no further 
instructions and lost contact with the appellant. Because of the notice of appeal that was 
filed the appellant‟s appeal was placed on the roll of the high court for hearing during 
January 2006. Because of the appellant‟s failure to give his attorney instructions nothing 
was done to pursue the appeal and his appeal was struck off the roll. The appellant was 
then contacted during March 2006 to hand himself over in order to start serving his 
sentence. This jolted him to contact his attorney but he still took until June 2006 to bring 
an application to the high court to condone his earlier failures in relation to his appeal 
and to re-instate his appeal.  

The high court found that the appellant‟s appeal was not to be re-instated primarily 
because of two reasons: his explanations for his failure to properly pursue his appeal 
and for the delay in bringing the application for condonation was very poor; and his 
prospects of success on appeal in relation to his conviction and sentence were equally 
poor. In his appeal to the Supreme Court of Appeal it was found that the high court was 
not wrong in its conclusion. Hence the appellant was refused the opportunity to pursue 
his appeal.  

Walker v Santam Ltd a.o.  [2009] 4 ALL SA 60 SCA 

Insurance-indemnity insurance-nature 

On 7 August 2002 the appellant‟s motor vehicle, a 1996 BMW 323i, was hijacked in 
East London and damaged beyond repair. The appellant was insured against events of 
this nature with a „co-insurance panel‟ comprising the three respondents herein jointly 
and severally, namely Santam Limited, Mutual & Federal Insurance Company Limited 
and Alexander Forbes Insurance Company Limited. (The policy in question was issued 
and administered on behalf of the panel by Alexander Forbes). The appellant duly 
lodged a claim for compensation in terms of the policy, but the respondents repudiated 
liability. After selling the wreck of the vehicle to a local scrap dealer for an amount of 
R21 000, the appellant instituted action against the respondents in the magistrate‟s 
court in East London, claiming the difference between the insured value of the car in its 
undamaged condition (R98 100) and the value of the wreck, less the compulsory 
excess, being five percent of the difference. The respondents defended the action, but 
the magistrate granted judgment in favour of the appellant for payment of R73 245 
together with interest at the prescribed rate and costs.  

On appeal to the Eastern Cape High Court in Grahamstown, the court below (per 
Leach J; Nduna AJ concurring) reversed the judgment of the magistrate, holding that 
„the evidence that was placed before the court was insufficient to enable the court to 
determine the value of the motor vehicle in its damaged condition‟. In the result, so it 



was held, the plaintiff had failed to prove the quantum of his damages. The judgment of 
the magistrate was accordingly set aside and substituted with one of absolution from the 
instance with costs. Leave to appeal against this judgment was refused by the court 
below, but was subsequently granted by this court on petition. The SCA dismissed the 
appeal. 

Hlophe v The Judicial Services Commission  [2009] 4 ALL SA 67 GSJ 

 Judge-Laying of complaint by other judges before Judicial Service Commission-refusal 
of postponement held to be unreasonable 

Zuko v S [2009] 4 ALL SA 89 E 

Criminal law-constitutional rights-evidence obtained unlawfully-members of public taking 

law into own hands-conviction and sentence set aside. 
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African Products (Pty) Ltd v AIG South Africa Ltd [2009] 4 ALL SA 99 SCA 

Insurance law-insurance policy-meaning of “sudden” 

In terms of the contract of insurance the respondent agreed to indemnify or compensate 
the appellant „by payment or, at [the respondent‟s] option, by replacement, 
reinstatement or repair, in respect of the Insured Events occurring during the period of 
insurance . . .'. The insured event in this case is defined in section 3 of the insurance 
policy, headed 'Business Interruption', as: 

The Engineering section then defines the insured event as 'unforeseen and sudden 
physical damage to the machinery described in the schedule from any cause . . . whilst 
it is at work or at rest . . .' and goes on to provide that: 

'Machinery shall mean all plant and machinery and/or electronic equipment including 
that equipment being an integral part of controlling machinery, property held in trust or 
on commission and foundations supporting machinery . . . .‟ 

In order to succeed in its claim, therefore, the appellant would not only have had to 
prove that the electrical cables that failed constituted machinery as defined, but also 
that the damage it relied on, was 'unforeseen and sudden'. 

At the commencement of the trial before the court below (Joffe J), an order was made, 
by agreement between the parties, in terms of which the issues of the merits and 
quantum were separated. The trial accordingly proceeded on the issue of the merits of 
the case only, which the court a quo decided in favour of the respondent. It 
consequently dismissed the appellant's claim with costs. This appeal is with its leave. 

The SCA agreed that “sudden” means “taking place all at once” and the appeal was 
dismissed with costs, which were to include the costs of two counsel. 

Gibbs v Minister of Justice [2009] 4 ALL SA 109 SCA 

Magistrates-merit awards-abandonment 

On 1 June 2009 the Supreme Court of Appeal handed down judgment in W W Gibbs 
and 23 others v Minister of Finance and Constitutional Development and 5 others and 
dismissed, with costs, an appeal by magistrates against a judgment of the Pretoria High 
Court, in terms of which it was held that a system of merit awards which held monetary 
value was no longer legally valid. 



In the past magistrates had been regarded as part of the civil service. Civil servants and 
magistrates received merit awards as special recognition for above average 
performance. In the past magistrates were responsible for various administrative duties 
including the collection of revenue, the processing and payment of social benefits, the 
processing and administration of labour contracts.  

In 1994 a new system for the appointment of magistrates was introduced. In terms of 
the provisions of the Magistrates Act 90 of 1993 read with the provisions of the 
Magistrates‟ Courts Act 32 of 1944, magistrates are appointed by the Minister of Justice 
and Constitutional Development after consultation with the Magistrates Commission. 
They were no longer required to perform administrative functions. This change was the 
beginning of a new era in line with the Constitution to ensure and promote an 
independent judiciary.  

Within the civil service itself there were changes. From 1 July 1999 merit awards were 
done away with and replaced with performance management and development 
schemes. Transitional arrangements to allow for departments to establish such 
schemes allowed merit awards in some instances to continue up until December 2000. 

Notwithstanding these changes the department continued with the system of merit 
awards up to and including 2003. In its judgment the SCA stated that since evaluations 
were required for merit awards, and since administrative tasks had been abolished for 
magistrates, it was difficult to understand what in fact was being evaluated. From 1997 
the department withdrew from the evaluation procedure and left the magistrates to their 
own devices.  

During 2004 the Magistrates Commission resolved that the system of merit awards 
should be abolished, recording that they were inconsistent with judicial office and 
impinged on the independence of the judiciary. In February 2005 the second 
respondent, the Director-General of the Department of Justice and Constitutional 
Development, decided to terminate the payment of merit awards. It is that decision that 
led to an application by affected magistrates in the Pretoria High Court for the 
continuation of the system and payment of the benefits flowing from it.  

The SCA held that there was no statutory basis for the system of merit awards and 
concluded that the Pretoria High Court‟s decision in this regard was correct. The SCA 
stated that merit awards detracted from judicial independence and that judicial officers 
did not require incentives to comply with their oath of office. It commended the 
Magistrates Commission and the department for putting an end to merit awards.    

Henriques v Giles NO [2009] 4 ALL SA 116 SCA 

Wills-rectification-signed in error 

The Supreme Court of Appeal dismissed an appeal against a judgment of Goliath J in the Cape 
High Court relating to situation of so-called „crossed wills‟, where a husband and wife had each, by 
mistake, signed the will prepared for the other. 



Briefly stated, the facts giving rise to the litigation are as follows: in about August 1999, acting on 
the instructions of Mr Franco Cammisa, an accountant and partner of PKF (Cape Town) 
Incorporated (the second respondent) drafted two wills, one for Mr Cammisa and one for his wife, 
Jackie. On 15 September 1999, when the couple met with the accountant and his colleague to sign 
their wills, a mistake occurred and each inadvertently signed the will intended for the other. The 
mistake only came to light after the deaths of both Mr and Mrs Cammissa, which occurred on 19 
October 2004 and 5 January 2005, respectively. In the meantime, on 10 November 2004, the 
Master of the High Court, Cape Town, accepted and registered the will prepared for Mr Cammisa, 
but signed in error by Jackie, as the former‟s last will for the purposes of the Administration of 
Estates Act 66 of 1965.  

 

The Supreme Court of Appeal upheld the conclusion of the court below to the effect that the will 
signed by Mr Cammisa could be rectified so that his estate could devolve in the manner in which he 
undoubtedly intended. It thus dismissed the appeal against the High Court judgment ordering this 
rectification. 

 

JOUBERT & OTHERS v MARANDA MINING COMPANY (PTY) LTD [2009] 4 ALL SA 

127 SCA 

Mining and minerals-permit holder‟s rights 

The SCA confirmed the decision of the South Gauteng High Court which had ruled in 
favour of Maranda Mining Company (PTY) LTD (Maranda). The high court had granted 
Maranda an order, amongst others, interdicting and restraining the appellants from 
refusing to allow Maranda access to a portion of a farm in Leydsdorp, Limpopo Province 
in respect of which the latter had purchased certain mineral rights. Maranda had 
subsequently been granted a mining permit by the Minister of Minerals and Energy in 
accordance with the Mineral and Petroleum Resources Development Act 28 of 2002. 
The Minister had also approved an environmental management plan submitted by 
Maranda regarding the intended mining activities on the affected portion of the farm. 

The appellants are trustees of Sanwild Wildlife Trust who is the lawful occupier and part 
owner of the farm and operates a wildlife sanctuary and an eco-tourism enterprise on 
the farm. Sanwild The appellants had thwarted several attempts by Maranda to gain 
access to the farm informing it that under no circumstances would it be allowed access. 
The impasse persisted even after Maranda had formally consulted the appellants as 
required by the Act. 

The SCA rejected the appellant‟s argument that Maranda had sought access in 
contravention of its environmental management plan as well as that the only solution of 
the impasse was expropriation of the farm in terms of the Act. The SCA found that the 
unreasonable conduct of the appellants was not countenanced by the Act and ruled 



that, having complied with all the requirements of the Act, Maranda had acquired the 
right to enter the farm for purposes of exploiting its mineral rights. 

 

Kimberley Junior School v The Head of the Northern Cape Education Department 

[2009] 4 ALL SA 135 SCA 

Education-public school-appointment of principal 

On 28 May 2009 the SCA upheld an appeal by the Kimberley Junior School and the 
Governing Body of that school against a judgment of the Kimberley High Court in favour 
of the Head of the Northern Cape Education Department (HoD). 

The matter arose from a decision by the HoD to appoint Mrs Rantho instead of Mr 
Theunissen as principal of the School. The application by the School and the Governing 
Body to the High Court for that decision to be reviewed and set aside was dismissed 
with costs. 

The basis for the High Court's decision was essentially that, in terms of the Employment 
of Educators Act 76 of 1998 the discretion to make the appointment was bestowed upon 
the head of the department and that he could not be faulted in the exercise of that 
discretion. 

The SCA found, however, that in terms of s 6(3) of the Act, the HoD's discretion to make 
an appointment is dependent on the prerequisite of a recommendation by the 
Governing Body of at least three candidates. On a proper analysis of the facts, so the 
SCA found, there was no proper recommendation by the Governing Body. 
Consequently the HoD had no discretion to make any appointment at all. In the result 
the HoD's appointment of Mrs Rantho was set aside. The request by the school and the 
Governing Body that the court should appoint Mr Theunissen was, however, refused, 
essentially on the basis that that will be for the HoD to consider in the light of a proper 
recommendation by the Governing Body.  

Makhanya v University of Zululand [2009] 4 ALL SA 146 SCA 

Labour law-employment-jurisdiction 

Professor Makhanya instituted an action against the University of Zululand in the High 
Court at Durban. The particulars of claim were straightforward. Makhanya said that he 
had been employed by the University under a contract of employment. He said that the 
University had purported to terminate the contract in breach of its terms. That 
notwithstanding, said Makhanya, he had continued to render his services, or at least he 
had tendered to do so. But the University had not paid him his remuneration and other 
moneys to which the contract entitled him, and he claimed orders compelling it to do so. 
(Two separate claims were made but they were in truth a single claim and I will refer to 



them together in the singular. An additional claim was made that does not feature in this 
appeal.)  

In a special plea the University challenged the jurisdiction of the high court to consider 
the claim. The jurisdictional challenge is curious because claims for the enforcement of 
contracts are commonplace in the high courts. Some eight years ago it was argued 
before this court – in Fedlife Assurance Ltd v Wolfaardt – that claims for the 
enforcement of contracts of employment had been excluded from the jurisdiction of the 
high courts by the Labour Relations Act 66 of 1995 (LRA) but that argument was 
rejected, and is not sought in this case to be revived. And if there is any residual doubt 
as to whether a high court has the power to consider such a claim it is put to rest by s 
77(3) of the Basic Conditions of Employment Act 75 of 1997 (BCEA), which was 
enacted after the LRA, and which makes it perfectly clear that the high courts have not 
been divested of their ordinary jurisdiction to enforce contracts of employment (the 
section confers equivalent jurisdiction on the Labour Court also to consider such 
claims). 

The judges remarked:”One asks in those circumstances on what basis the jurisdictional 
objection could possibly have been taken? Because the objection was upheld by the 
court below, and it dismissed the claim on that ground. This appeal is against that order 
and it is before us with the leave of that court.” The result: The appeal is upheld with 
costs. The order of the court below is set aside and the following orders are substituted: 
Both special pleas are dismissed with costs. 

 
SABC Ltd v Mpofu a.o. [2009] 4 ALL SA 169 GSJ 

Company law-board of directors-meeting of-exclusion of respondent-invalid-must be 

properly convened-one minute notice insufficient!  

 

  

 

  

  

 

  

 


